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The size of a corporation, or the number 
of shares or of stockholders--these have no 
bearing on its need for a Transfer Agent 


Many times the principals in closely-held corpora- 
tions scoff at the idea of appointing a Transfer 
Agent. “We,” they say, “can take care of our few 
transfers ourselves.” 

But how many of them come to regret their de- 
cision! Friends—even relatives—sometimes be- 
come enemies who hale the stockbooks into court 
to take advantage of every loose end about which 
they once said, “Oh, that’s all right”; sometimes 
good business brings a proposal for an advantageous 
merger, or poor business the need for floating ad- 
ditional stock, and then uncompleted or uncertain 
stock records, quite satisfactory to the owners, pre- 
sent to outsiders too many possibilities of litiga- 
tion; sometimes revenue examiners find mistakes in 
affixing revenue stamps that prove costly to the 
company .. . These are things that may happen 
to even the most closely-held corporations. 

Any office of The Corporation Trust Company 
or C T Corporation System will gladly furnish any 
facts you may need in making up your mind about 
your own company’s use for a good Transfer Agent. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
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company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at cost 


($1.50). 


Contents for June 


Page 
What Constitutes Doing Business -- Specialty Sales- 


men - - Service of Process ee 197 


Digests of Court Decisions, etc. 
Domestic Corporations 
Foreign Corporations 
Taxation 
Appealed to The Supreme Court 
Regulations and Rulings 


Some Important Matters for June, July, August, Sep- 
tember and October 211 





The Corporation Journal 


THE: CORPORATION; TRUST: COMPANY 


TAN te WN 


GT CORP. 


s 
W Soest ve 


AND 


Albany. N. Y.. 158 State Street 
Atlanta. 57 Forsyth St.. N. W. 
Baltimore. Md.. 10 Light Street 
Boston. 10 Post Office Square 
Buffalo. N. Y., 295 Main Street 
Chicago. 208 South La Salle St. 
Cincinnati. 441 Vine Street 
Cleveland. 925 Euclid Avenue 
Dallas. Tex.. 1309 Main Street 
Detroit. 719 Griswold Street 
Dover. Del.. 30 Dover Green 
Jersey City. 15 Exchange Place 


Having offices or representatives in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
complete, up to date 
official information and 
, data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporators’ 
meetings, and perform all 
other clerical steps neces- 


sary for incorporation or 
ualification in any juris- 
iction; 


—under direction of attor- 
neys furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any juris- 
diction; 





—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
a client corporation in the 


state of incorporation and 
any states in which it may 
qualify as a foreign cor- 
poration. 
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The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


—act as Transfer or Co-Trans- 
fer Agent or Registrar for the 
securities of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or Deposi- 


tary for Reorganization Com- 
mittees. 
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—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 
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The distinguishing characteristic 
of the activities of “specialty sales- 
men” appear to be that, although 
they are employed by a foreign 
corporation, they promote the busi- 
ness of local dealers who are cus- 
tomers of the foreign corporation. 
They may do this without contact- 
ing the local dealer’s customers or 
they may be active in securing 
orders for goods which the local 
dealer purchases from the foreign 
corporation and in turning those 
orders over to the local dealer for 
completion. So long as these sales- 
men go no farther than this, their 
activities would not appear to sub- 
ject the foreign corporation, under 
the decided cases, to service of 
process within the state in which 
they carry on their operations." 

It is important to note that in 
the cases in which service of process 
was set aside the employces of 
the foreign corporation had no au- 
thority to make collections of ac- 
counts of the foreign corporation 
or to make adjustments of ac- 
counts or adjust disputes between 
dealers or customers, and also that 
no office was maintained by the 
foreign corporation in the foreign 
state. 

In one instance, service of process 
upon a foreign corporation was up- 
held where, in addition to “specialty 


What Constitutes Doing Business 
Specialty Salesmen - - Service of Process 


salesman” activity of its repre- 
sentative in the state, it maintained 
an office there and permitted him 
to adjust disputes which arose 
with the company’s local dealers.? 
In another instance, the court re- 
fused to quash the service where, 
although no office was maintained 
in the state, the foreign corpora- 
tion, through its local representa- 
tive, exercised intimate supervision 
and control over the business of 
the corporation’s local dealers’ busi- 
ness, made collections and adjusted 
disputes between dealers. Where 
a foreign corporation furnished its 
salesmen with money to purchase 
from the foreign corporation’s local 
jobbers small quantities of the for- 
eign corporation’s products, previ- 
ously sold to the jobbers, and the 
salesmen sold them to retailers at the 
price purchased, service of process 
was also upheld.* In another case, 
the “territory manager” of a for- 
eign corporation, who had an office 
in the state took orders which were 
filled by both the foreign company 
and local dealers. He made repairs 
to items sold, investigated claims 
for damages, made collections and 
recommendations for credits. His 
activities were held to bring the 
corporation within the state as 
“doing business” for the purpose 
of service of process. 


1 Whitaker v. MacFadden Publications, Inc, (D. C.) 105 F. 2d 44; Southeastern Dis- 
tributing Co. v. Nordyke & Marmon Co., (Ga.) 125 S. E. 171; Peoples Tobacco Co., Ltd. 
v. American Tobacco Co., (La.) 246 U. S. 79; Hinchcliffe Motors, Inc. v. Willys-Overland 
Motors, Inc., (Mass.) U. S. Dist. Court, Dist. of Mass., Dec. 7, 1939, CCH Court Decisions 
Requisition No. 226905; Harrell v, Peters Cartridge Co., (Okla.) 129 Pac. 872; Wiggins & 
Bons, Inc. v, Ford Motor Co., (S. C.) 186 S. E. 272; Oyler v. J. P. Seeburg Corp., (Tex.) 


29 F,. Supp. 927. 


2 Wilson v. Hudson Motor Car Co., 28 F. 2d 347. 
3 La Porte Heinekamp Motor Co. v. Ford Motor Co., 24 F. 2d 861. 


« Kraus v. American Tobacco Co. et al., 131 Atl. 487, 


198 The Corporation Journal 


Domestic Corporations 


Delaware. 


Sole depositing stockholder under voting trust held to have power 
to terminate it. Complainant Delaware company, the sole depositing 
stockholder under a voting trust agreement, of which the defendants 
were the voting trustees, instituted this action to terminate the trust, 
which had a stated expiration date of November 8, 1946. Putting 
the question: “Can complainant alone terminate the trust?” the 
Court of Chancery, New Castle County, observed: “This precise 
question has not been considered in any Delaware case which I have 
found.” Excepting from consideration views as to trusts created 
for the purpose of protecting a settlor from his or her own improvi- 
dence, or that of a spouse, the court said: “No good reason appears 
why a court should insist upon the continuance of a trust where the 
person who has created it with respect to his own property and 
who alone is beneficially interested in it afterwards changes his 
mind and desires to terminate it.” The court noted that Sec. 18 
of the Delaware Corporation Law which authorizes the creation 
of voting trusts does not prescribe that such a trust shall be irrev- 
ocable. It was concluded that the complainant had the power to 
terminate the trust. H. M. Byllesby and Company v. Doriot et al., 
Court of Chancery, New Castle County, April 24, 1940. Commerce 
Clearing House Court Decisions Requisition No. 236858. Caleb S. 
Layton of Richards, Layton & Finger of Wilmington, for com- 
plainant. Ivan Culbertson of Wilmington and Spencer Pinkham 
of New York City, for defendants. 

Dissolution of Delaware corporation, coupled with distribution of 
its assets prior to dissolution, ruled no bar to prosecution of suit 
against it. A judgment had been obtained in the lower court against 
appellant Delaware corporation, which entered a plea that that court 
was without jurisdiction to proceed on the ground that the corpora- 
tion had no legal existence because, since the institution of the 
action it had been dissolved and that, prior to dissolution, the 
corporation had sold all of its assets and distributed the proceeds 
to its creditors, paying only a portion of its indebtedness, and 
further, that it owned no property of any kind and none had been 
distributed to its stockholders. The United States Circuit Court 
of Appeals, Fifth Circuit, did not regard this plea as a bar to further 
prosecution of the suit, observing: “The argument of appellant 
ignores the fact, of which we take judicial notice, that the statutes 
of Delaware extended appellant’s life as a corporation for three 
years for the purpose of suing and being sued. See section 2074 
of the Revised Code of Delaware for 1935. As an additional safe- 
guard, section 2078 of said code expressly provides that dissolution 
shall be no cause for abatement of any action pending on the date 
of the dissolution of any corporation.” The court also said: “It is 
contended that the above statutes do not apply where the corpora- 
tion, before dissolution, disposed of all of its assets to its creditors. 
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No decision of the State of Delaware is cited to show that the courts 
of that state have so construed its statutes, and our reading thereof 
does not lead us to such conclusion.” The judgment for the appellee, 
the plaintiff in the lower court, was therefore affirmed. Eastman, 
Gardiner & Co. v. Warren, 109 F. 2d 193. T. J. Wills of Hattiesburg, 
Miss., for appellant. Fred J. Lotterhos of Jackson, Miss., J. F. 
Barbour of Yazoo City, Miss., and O. B. Triplett, Jr., of Forest, 
Miss., for appellee. 

Suit barred because of laches, where begun eleven years after 
transactions involved had occurred. The trustees in bankruptcy of 
a Delaware corporation instituted an action on February 1, 1939, 
seeking to recover amounts representing alleged unlawful payments 
received by the defendants on or about April 3, 1928. The Chan- 
cellor noted this lapse of time of eleven years, observing also that 
more than five years had elapsed after the appointment of com- 
plainants as trustees before the suit was begun. After an exhaustive 
examination of the relationships existing between the defendants 
and the corporation, involving those of promoters and financiers for 
the company, the Chancellor ruled that the demurrer to the bill 
must be sustained on the ground of laches. Harry E. Bovay et al., 
Trustees of Vicksburg Bridge & Terminal Co. v. H. M. Byllesby & Co., 
Court of Chancery, New Castle County, March 25, 1940. Com- 
merce Clearing House Court Decisions Requisition No. 234764; 
12 A. 2d 178. Daniel O. Hastings and Caleb R. Layton III of Hast- 
ings, Stockly, Duffy & Layton, of Wilmington, for complainants. 
Aaron Finger of Richards, Layton & Finger, of Wilmington, for 
defendant H. M. Byllesby & Company. 


Illinois. 


Corporation created under 1919 Act held to have authority to 
effect amendments to its charter over objections of non-assenting 
preferred stockholder that he was deprived of vested rights by the 
amendments. Appellant held 622 shares of 8% cumulative preferred 
stock of appellee company, created under the Corporation Act of 
1919, which he purchased on February 2, 1930. The lower court, 
the Superior Court of Cook County, had dismissed, for want of 
equity, a complaint seeking to have certain amendments to the 
charter declared null and void, to enjoin appellees from paying 
certain dividends, and for an accounting. The constitutionality of 
Section 52 of the Business Corporation Act of 1933 was involved. 
The court stated: ““The charter amendments in controversy were 
adopted on December 28, 1936. Prior thereto, the authorized capital 
stock consisted of 20,000 shares of eight per cent cumulative pre- 
ferred stock with a par value of $50, of which 8,715 shares were 
issued, and 15,000 shares of no par common stock issued at $5 per 
share; 125 shares of preferred stock were held in the tteasury. The 
preferred stock carried the right of exchange for an equal number 
of shares of no par common stock. By the amendments to the 
charter the capital stock authorized is 20,000 shares of prior pre- 
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ferred at $10 par value, 8,715 shares of preferred at $10 par value, 
and 100,000 shares of common at $1 par value. * * * The amend- 
ments provide for cumulative dividends, as and when declared, of 
$1 per share on prior preferred stock, whether earned or not, with 
a maximum of $3 per share from earned net income. Subject 
thereto, the preferred stock is entitled, as and when declared, to 
cumulative dividends of $4 per share from earned net profits. All 
such dividends are payable before any dividend on common stock 
is paid. Prior preferred stock is redeemable at $50, preferred stock 
at $52.50, with accrued dividends in each case. Each class can be 
exchanged share for share of common stock. Preferred stock could 
be exchanged at any time prior to December 31, 1936, for prior 
preferred on a basis of 1.4 shares of the latter for each share of 
preferred, and, thereafter, on a share for share basis, or at such 
higher rate as the board of directors may determine by resolution. 
The old shares of $50 preferred were converted into $10 preferred, 
with the express provision that such change should not affect the 
right of the holders of the old preferred to receive cumulative divi- 
dends accrued before such change. The complaint alleges that by 
article 10 of the original charter, only two classes of stock were 
authorized; that the preferred stock was entitled to receive, when 
and as declared from the surplus or net profits, yearly cumulative 
dividends of eight per cent payable quarterly, before any dividends 
on common stock are set aside or paid, and that after $8 dividend 
is paid on the common stock, all further dividends in any such year 
shall be apportioned among all the outstanding stock without any 
distinction as to kind, share and share alike; that article 10 is in 
full force and effect; that those provisions are contractual, and 
established vested and special rights and interests therein in appel- 
lant by virtue of his purchase of preferred stock in reliance upon 
them. * * *” “The determinative issue,’ observed the court, “is 
whether the rights claimed by appellant are vested. His right to 
receive the dividends accrued on his stock prior to the amendments 
is a vested right of which he could not be deprived. (Keller v. 
Wilson, (Del. Sup.) 190 Atl. 115; Johnson v. Lamprecht, 133 Ohio 
St. 567, 15 N. E. (2d) 127). Any question on that phase of the 
controversy is eliminated by the provision of the amendments 
specifically preserving that right to appellant. This leaves for deter- 
mination what, if any, other rights of appellant were vested in him 
by the charter and applicable statutes at the time of his purchase, 
and whether any such right was violated by the amendments.” 
After an examination of Secs. 59, 61 and 62 of the 1919 Act, the 
court concluded there was an absence of such vested rights. “In this 
case,” observed the court, “the statute under which the corporation 
was organized provided for its amendment, repeal or modification. 
The same statute, and the charter issued thereunder, provided the 
right to make the amendments in controversy, and they were made 
under a later statute continuing such right. It is obvious that a 
stockholder who accepted and agreed to the statutory and charter 
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Nebraska. 
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provisions in effect when he purchased his stock, has no right, much 
less a vested one, to prevent the very amendments to which he 
agreed in the contract which he entered into with the corporation. 
To hold otherwise would be to abrogate the rights of the corporation 
under the contract. This view is supported by Johnson v. Lamprecht, 
supra, under analogous facts. It is equally obvious that Section 52 
of the Business Corporation Act does not violate any right of appel- 
lant under the due process clause of the constitution. Moreover, 
the result would not be different if the provision was not contained 
in the charter itself, because the same provision in Section 59 of 
the 1919 Act was included by operation of law.” Allegations of 
the appellant that the amendments were not legally adopted, that 
they were procured by fraudulent representation and that non- 
assenting stockholders would suffer substantial loss were regarded 
as not being substantiated. A decree affirming the judgment dis- 
missing the complaint was ordered. Kreicker v. The Naylor Pipe 
Company et al., Illinois Supreme Court, on rehearing, April 17, 1940. 
Commerce Clearing House Court Decisions Requisition No. 223081A. 
Gilbert F. Wagner and Louis Kutner, of Chicago, for appellant. 
D’Ancona, Pflaum & Kohlsaat and Poppenhusen, Johnston, Thomp- 
son & Raymond (Floyd E. Thompson and D. H. Mann, of counsel), 
of Chicago, for appellees. Sidley, McPherson, Austin & Burgess, of 
Chicago, Green & Palmer and Dobbins, Dobbins & Thomas, of 
Champaign, Illinois, as amici curiae. 


Bank’s action in permitting president of corporation to withdraw 
funds from corporate bank account to discharge loan by bank to him, 
held not authorized by corporate resolution allowing the president 
and others to draw corporate checks to their own order. A Nebraska 
corporation had a checking account with defendant bank, in con- 
nection with which there had been placed on file a resolution of 
the corporation authorizing its president, vice-president and secre- 
tary, among other things, to draw corporate checks to their own 
order and relieving the bank from liability for funds so withdrawn. 
Subsequently, at a time when the president was indebted to defend- 
ant bank to the extent of $15,000, the president wrote the bank 
enclosing the corporation’s check for $15,000, to the president’s order, 
signed by the corporation’s secretary, in full payment of his indebt- 
edness and requested that the unearned discount be credited to his 
account. In an action in which the trustee in bankruptcy for the 
corporation, subsequently appointed, sought to recover $15,000 from 
the bank, the Nebraska Supreme Court reversed a judgment dis- 
missing plaintiff’s petition. The court concluded that the resolution 
filed by the corporation did not authorize money to be taken out 
of its deposit for the personal use of its officers. The bank was 
regarded as having been placed upon inquiry, and it was noted that 
it had made none. “If the bank had made inquiry,” observed the 
court, “it would have learned that the president had no authority 
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to use the corporate funds for payment of his own debts. The bank’s 
position is the same as if it had actual knowledge of such lack of 
authority, because it is charged with knowledge of the facts which 
the inquiry would have developed when it receives the entire benefit 
of the transaction. In our opinion, the burden was upon the defend- 
ant to show that the president of the corporation had authority to 
use corporate funds to pay his notes to the bank. This is so because, 
where the defendant bank gets the money, no notice or knowledge 
need be shown other than this: The bank’s knowledge that cor- 
porate funds were being transferred in payment of the officer’s debt. 
The fact of the officer’s personal interest in the transaction puts the 
bank on inquiry and charges it with notice.” Kuhns v. Live Stock 
National Bank, Nebraska Supreme Court, January 26, 1940. Com- 
merce Clearing House Court Decisions Requisition No. 230380. 


New York. 


In stockholder’s representative suit, receiver of dissolved corpo- 
ration, desiring to prosecute suit, held properly a party plaintiff. A 
stockholder commenced a representative action against defendant 
for alleged conversion of corporate property. The action was not 
begun until eight months after the corporate charter had been for- 
feited in Delaware for non-payment of taxes. Plaintiff thereafter 
procured the appointment of a receiver of the corporation and the 
receiver asked for leave to intervene as a party plaintiff. This 
motion was denied at Special Term and later the receiver moved to 
be substituted as a party defendant. This was granted and from 
the order granting the motion the defendant appealed. The 
Supreme Court, Appellate Division, First Department, reversed the 
order and denied the motion, ruling that it was improper to bring 
the receiver in as a party defendant when he wished personally to 
prosecute the action. O’Brien v. King et al., 17 N. Y. S. 2d 44. 
Laurence H. Axman (Albert B. Gins, on the brief), for appellant. 
Alfred G. Mueller of New York City, for respondent receiver. 


Minute book and by-laws ordered kept in custody of secretary 
at address where office was being maintained. In an action in which 
it was sought to compel the secretary of a corporation and his 
attorneys to return the by-laws and minute book of the company 
to the office of the corporation, the Supreme Court, Special Term, 
Kings County, observed: “Section 10 of the Stock Corporation 
Law provides that every stock corporation shall keep at its office 
correct books of account of all its business and transactions and con- 
sequently, notwithstanding any provision to the contrary in any 
by-law of the corporation, these books must be kept at its office. 
Obviously, a minute book containing the minutes and the by-laws 
is quite as much a book of account of the transactions of the corpo- 
ration as is a ledger, a book of account of its finances. Consequently, 
the Court is of the opinion that even though the by-laws do in 
fact provide that such book shall be kept in the custody of the 
secretary, nevertheless, pursuant to the above-mentioned provision 
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of law, it should be kept in the custody of the secretary at the office 
of the corporation.” The court also concluded that an address at 
which the corporation had continuously maintained its office for 
several years was “at least the de facto corporate office of the 
petitioner” even though a different address had originally been 
designated. A motion was granted to compel the return of the 
books to the address where the office was currently maintained. 
Jamosa Holding Corporation v. Bleendes et al., 18 N. Y. S. 2d 190. 
S. Millendorf of New York City, for the motion. S. K. & M. B. 
Goldstein of Brooklyn, opposed. 


Foreign Corporations 


Service on foreign corporation ruled ineffective where service was 
defective on its face and where defendant appeared specially. 
Defendant foreign corporation was-served, according to the deputy 
sheriff’s return, by leaving a copy of the writ “with its agent, 
Webber Motor Co., at the office and place of business of said Ford 
Motor Company within this state, by delivering to its said agent, 
Webber Motor Co., through delivery to Alburney E. Webber, treas- 
urer of said Webber Motor Co.” Defendant appeared specially for 
the sole purpose of questioning the jurisdiction of the court. The 
lower court had ruled that the officer’s return of service was defective 
on its face, because it did not appear in the return that the Webber 
Motor Company was a corporation, and if it was a corporation, it 
did not appear that it was a domestic corporation. The Maine 
Supreme Judicial Court approved this ruling and said: “As no 
jurisdiction was obtained over the defendant corporation it was 
under no obligation to answer at all.” The defendant had, however, 
appeared specially, and, in doing so had sought to raise matters 
outside the record. The court ruled that “the defendant had the 
right provided no general appearance or plea to the merits had 
been entered, at any time to ask a dismissal of the action, if it was 
beyond the power of the court to enter a default.” Exceptions to 
the ruling of the lower court dismissing the case for want of service, 
were overruled. Estabrook v. Ford Motor Company, 10 A. 2d 715. 
Commerce Clearing House Court Decisions Requisition No. 230157. 
Stern & Stern of Bangor, for the plaintiff. James E. Mitchell of 
Bangor, for the defendant. 


Michigan. 


Corporation with regional manager and field representative in 
State ruled subject to service of process. Service of process upon 
defendant corporation, which it sought to have dismissed on the 
grounds that it conducted no business in the State and that it had 
been dissolved prior to the commencement of the suit, was made 
upon an agent who was designated in his contract with the com- 








The Corporation Journal 


Good morning, Corporation, have yy 
filed your...? Have you reported 
Paid... Reported... Have you... 


4 


What times! It seems as if a corpo 


much time to thinking about the dif 
the different reports it must file as i 





The Corporation Journal 


id your...? Have you 
..- Have you filed... 


you...Do you...? 


1 doing business in any 


ganization must give as 
it taxes it must pay and 


.. he not only can but it is easy with The Corporation Trust Company 
em... . office and representative in every state ... a specific 
dividual notification to the lawyer of each state tax to be paid coming 
just the moment the paying of that tax should be taken up... a 
cific individual notification of each state report or statement or return 
be filed coming at just the moment its preparation should be started 
- No matter how many different states and no matter how many 

if erent requirements, all are reduced to one-thing-at-a-time and that 
de simple . . . Muddles cleared up, confusion brought to order .. . 
ny lawyer with z a corporation client doing business in any states outside 
8 own is being unjust to himself if he doesn’t investigate and familiarize 
mself with how The Corporation Trust Company system of assistance 
}corporation lawyers works—and how little it costs. Note the list 
ofices on page 196 and write or call the one nearest to you—now. 
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pany as a “regional manager, and salesman, or in such other capacity 
as the manager of the corporation’s branch office.” In addition to 
this agent, the company had a “field representative” in the State 
who effected sales of defendant’s products and secured contracts with 
dealers in the State to handle those products. He also assisted 
plaintiff, who became such a dealer, in promoting plaintiff’s sales, 
through preparation of advertising and in the demonstration of 
the products. The Supreme Court of Michigan concluded that these 
facts warranted the inference that the corporation was present in 
the State and that service was made upon a proper agent. Finding 
that defendant had executed contracts after its dissolution, the court 
ruled that it was estopped to deny its corporate existence at the 
time of the execution of such contracts. Service was therefore ruled 
valid. Dobson v. Maytag Sales Corporation,* 290 N. W. 346. Roscoe 
O. Bonisteel of Ann Arbor, for appellant. Burke & Burke of Ann 
Arbor, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Michigan, page 301. 


Mississippi. 


Contract for the sale of goods over a period of time ruled a con- 
tract of sale and not one of agency. A foreign corporation not 
licensed in Mississippi, brought this action for the balance due on 
a written contract for the sale of goods. The defense was that 
the corporation had no right to maintain the action, under the 
statutes, because of its failure to be licensed. The Supreme Court 
of Mississippi examined the contract between the parties, which it 
quoted in full in its opinion. It provided for the sale of materials 
by the company over a period from July 16, 1936 to April 1, 1938, 
with shipments to be made from points outside Mississippi direct 
to the purchaser, at current wholesale prices. It was specifically 
provided that the purchaser had no authority to act on behalf of 
the company, and that the company had no interest in the accounts 
due for goods sold by the purchaser. The conclusion of the court 
was that the contract was a contract of sale and not one of agency 
and that the corporation was not, by reason of it, doing business 
in Mississippi and the court therefore affirmed a judgment for the 
corporation in the lower court. Watson et al. v. J. R. Watkins Co.,* 
193 So. 913. Commerce Clearing House Court Decisions Requisi- 
tion No. 232481. Everett & Everett of Indianola, for appellants. 
Cooper & Thomas of Indianola, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Mississippi, page 516. 


New York. 


Service of process upheld where foreign corporation had its prin- 
cipal sales office and other departments in state. Defendant foreign 
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corporation moved to vacate service of process upon it. The United 
States District Court, Southern District of New York, denied the 
motion where the facts were that the company had its main sales 
office in New York, where all of its sales records were kept and 
where its advertising and styling departments were conducted. The 
office also served as sales headquarters for all salesmen of defendant 
operating in the eastern part of the United States. Sales made 
through this office amounted to approximately $2,600,000. The office 
was in charge of a vice-president and director of the corporation. The 
court ruled that the corporation was present in the state, doing 
business so as to be amenable to process. Schwartz et al. v. Artcraft 
Silk Hosiery Mills, Inc.,.* United States District Court, Southern 
District of New York, February 3, 1940. Commerce Clearing House 
Court Decisions Requisition No. 231364; 31 F. Supp. 481. Katz & 
Sommerich (Otto C. Sommerich, of counsel), for plaintiffs. Simp- 
son, Thacher & Bartlett (Albert C. Bickford, of counsel), Bernard 
L. Frankel of Philadelphia, Pa., and Sundheim, Folz & Hirsch of 
Philadelphia, Pa., for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,211. 

Jurisdiction declined in suit involving equities of consolidation 
of four Delaware companies. In a suit brought in New York by 
the stockholders of a Delaware corporation involving its consolida- 
tion under the Delaware laws with three other Delaware companies, 
under which plaintiffs alleged they did not receive shares com- 
mensurate in value with their former holdings, the New York 
Supreme Court, Appellate Division, Second Department, ruled that 
jurisdiction should be declined, in the exercise of sound discretion, 
as the relief sought “would constitute a virtual setting aside of the 
consolidation overwhelmingly voted for by the stockholders of the 
corporation in which plaintiff held stock and effected in accordance 
with the laws of the State of Delaware, under which laws the four 
corporations which were consolidated had been created. In addi- 
tion, the relief would require a minute scrutiny of each of the four 
Delaware corporations involved to determine the correctness of the 
proportionate value assigned in the consolidation agreement. The 
plaintiff’s holdings were not large, and she declined a remedy pro- 
vided by the laws of Delaware to dispose of such holdings at an 
appraised value. Whether or not that remedy is exclusive may be 
determined by the courts of Delaware. Under all the circumstances, 
we are of opinion that, in the exercise of sound discretion, jurisdic- 
tion of this action should be declined.” Koster v. Shenandoah Corpo- 
ration et al., 18 N. Y. S. 2d 38. Commerce Clearing House Court 
Decisions Requisition No. 232983. Sol Pottish (H. L. Ellinger and 
Chas. E. Lalanne, Jr., on the brief), of New York City, for appellant. 
Frederick B. Lee, (Whitney N. Seymour and F. X. Fallon, Jr., on 
the brief), of New York City, for respondents. 





Tennessee. 
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Reference by foreign corporation to insurer as its representative 
in state ruled not to authorize service of process on latter as former’s 
agent. Plaintiff, having a claim against a foreign corporation not 
doing business in Tennessee, wrote the company, through her attor- 
ney, regarding the claim. A reply was received stating that “this 
matter has been referred to our representatives, the U. S. Fidelity 
and Guaranty Company in your city. We suggest that you com- 
municate with them about this claim.” The company named, was 
an insurer for the foreign corporation. After claim had been made 
to it, the insurer indicated to the attorney for the plaintiff that it 
did not consider there was any liability. Thereupon plaintiff insti- 
tuted this suit, serving, as the foreign corporation’s agent, the 
insurer to whom the claim had been referred, relying upon the 
foreign corporation’s reference to the insurer as its “representatives.” 
The Court of Appeals of Tennessee refused to give validity to such 
service, saying: “We think that the word ‘representative’ as used 
was an inapt word and was so understood by the attorney for plain- 
tiff.” Denson v. Webb et al., 136 S. W. 2d 59. Joseph H. Norville 
and Wallace Lopez of Memphis, for plaintiff in error. McDonald, 
McDonald & Brown of Memphis, for defendants in error. 


Taxation 


California. 






Domestic corporation, whose corporate powers were suspended 
for failure to pay franchise tax, ruled incapable of appealing from 
judgment in lower court. A judgment had been obtained against 
the defendant corporation in the lower court, from which that com- 
pany appealed. A motion was presented by the respondent to dis- 
miss the appeal, it appearing that the defendant below had had its 
corporate powers suspended by reason of its failure to pay the corpo- 
ration franchise tax and that it had not been reinstated. The Cali- 
fornia District Court of Appeal, Second District, Division 2, ruled: 
“In Boyle v. Lakeview Creamery Co., 9 Cal. 2d 16, 68 P. 2d 968, 970, 
the issue before us was before the Supreme Court for determination 
and it was there held that ‘the appellant corporation has lost the 
right to defend the suit in question, and since it has no right to 
defend, it has no right to appeal from an adverse decision.’ In view 
of this decision of the Supreme Court the motion to dismiss the 
appeal must be granted. The appeal is dismissed.” Ocean Park 
Bath House & Amusement Co. v. Pacific Auto Park Co. et al.,* 98 P. 
2d 1068. Carl C. Katleman and A. A. Rotberg ef Les Angeles, for 

appellant. Louis Lieber, Jr., of Los Angeles, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 802. 
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Illinois. 


Shares of stock in foreign corporation, assessed on all of its per- 
sonal property in Illinois, held exempt from property tax. Appel- 
lants sought an injunction to restrain the appellee from collecting 
1938 property taxes on shares of stock of a New York corporation 
held by them as trustees. It was agreed that 97.7901% of all the 
tangible property of the corporation was located in Cook County, 
Illinois, and was assessed there for the year 1938. Appellants 
claimed that, under the statutes, the shares of stock held were not 
assessable because of the assessment of the property of the company. 
It was provided in Sec. 3(4) of the Revenue Act of 1872 (now 
Sec. 21 of the Revenue Act of 1939) as then in force, (Ill. Rev. Stat. 
1937, Chap. 120, Par. 3) “that in all cases where the tangible prop- 
erty or capital stock of any company or association is assessed under 
this act, the shares of capital stock of such company or association 
shall not be assessed or taxed in this state.” The Illinois Supreme 
Court noted that the provision as to capital stock applied to 
domestic corporations only, because it had been held that the capital 
stock of a non-resident corporation cannot be assessed in Illinois. 
“This,” continued the court, “leaves the provision as to tangible 
personal property applicable only to non-resident corporations. The 
proviso does not refer to all the tangible personal property of a 
corporation, wherever situated, but is expressly confined to tangible 
personal property assessable under the act, which can be only such 
tangible personal property as is in this state. Therefore, the con- 
tention that the proviso is not applicable to the facts in this case 
cannot be upheld.” The court therefore ordered the granting of 
the injunction restraining the collection of the tax. Hart et al. v. 
Toman,* 373 Ill. 462, 26 N. E. 2d 501. Commerce Clearing House 
Court Decisions Requisition No. 231869. Rosenthal, Hamill, 
Eldredge & King (George W. Gage, of counsel) of Chicago, for 
appellants. Thomas J. Courtney, State’s Attorney (Jacob Sham- 
berg, Marshall v. Kearney and William P. Kearney, of counsel), for 
appellee. (Rehearing denied, April 12, 1940.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois, page 2911. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Wasaincton. Docket No. 822. The State of Washington on the 
relation of Columbia Broadcasting Company v. The Superior Court for 
King County et al., 96 P. 2d 248. (The Corporation Journal, February, 
1940, page 105.) Validity of service of process on foreign broadcast- 
ing corporation. Appeal filed, March 18, 1940. Appeal dismissed for 
want of jurisdiction; writ of certiorari granted, April 8, 1940. Motion 
to reverse submitted for the petitioner, May 20, 1940. 


Wisconsin. Docket No. 892. J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N. W. 677. (The Corporation Journal, March, 1940, 
page 135.) Constitutionality of Wisconsin Privilege Dividend Tax. 
Appeal filed, April 10, 1940. Certiorari granted, May 20, 1940. 


* Data compiled from CCH U. S. Supreme Court Service, 1939-1940. 


Regulations and Rulings 


Missouri—A foreign corporation which is an association for the 
purpose of helping producers, which is not formed for pecuniary gain 
and which has a foreign charter and a constitution thereunder need 
not procure a Missouri license as a foreign corporation to carry out a 
non-profit purpose, under a ruling of the Attorney General of Mis- 
souri. (Missouri CT (Corporation Tax) Service, { .401.) 

Oxtanoma—An Oklahoma corporation cannot extend its cor- 
porate existence by merely submitting amended articles of incorpora- 
tion together with a filing fee, but the corporation must also pay the 
renewal fees provided in Section 9713. (Opinion of Attorney General 
to Secretary of State, J .415.) 

Orecon—New regulations have recently been issued by the State 
Tax Commission of Oregon in connection with the Corporation Excise 
(Income) Tax Act. (Oregon CT, JJ 14-500—14-644.) 

Soutn Daxota—The Attorney General, in an opinion to the 
Director of Taxation, after noting that the income tax laws of South 
Dakota contain no provision for making any application for refund 
of taxes, expressed the view that the only refund of taxes which are 
authorized is the excess of the amount of taxes as determined by the 
Director of Taxation and the amount actually paid by the taxpayer 
as appears on the face of the return, and that an amended or supple- 
mental return may be filed by the taxpayer within the time prescribed 
by law for filing returns. (South Dakota CT, {[ 19-525.) 

Texas—The Attorney General has advised the Secretary of State 
that since the franchise tax is a tax on the right to do business in 
Texas, and Art. 7084 provides that all corporations shall pay the tax, 
a corporation in Texas which does no business in the State must pay 
the $10 minimum fee provided by Art. 7084. (Texas CT, { 1447.) 
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Some Important Matters for 
June, July, August, September and October 


This Calendar does not purport to be a complete calendar of all matters re- 
quiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 


may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


Ar1zonA—Report to Corporation Commission and Registration Fee 
due during June.—Domestic and Foreign Corporations. 

ArKANSaS—Anti-Trust Affidavit due on or before August 1.—Domestic 
and Foreign Corporations. 

Annual Franchise Tax due on or before August 10.— 
Domestic and Foreign Corporations. 

CaLIFORNIA—Quarterly Retail Sales Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Franchise Tax based on net income. Second instalment due 
on or before September 15.—Domestic and Foreign Corpo- 
rations. 

Connecticut—Annual Report due on or before August 15 (if corpo- 
ration was organized or qualified between July 1 and Decem- 
ber 31 of any previous year).—Domestic and Foreign 
Corporations. 

DELAWARE—Annual Franchise Tax due between April 1 and July 1.— 
Domestic Corporations. 

FLrorripa—Annual Report and Fee due on or before July 1—Domestic 
and Foreign Corporations. 

Grorcia—Certified Statement for Registration due on or before 
November 1.—Domestic and Foreign Corporations. 

Ipano—Annual Statement and Annual License Tax due between 
July 1 and September 1—Domestic and Foreign Corporations. 

ILtrno1is—Annual Franchise Tax due on or before July 1, but may be 
paid up to July 31 without penalty—Domestic and Foreign 
Corporations. 

InpIANA—Annual Report due within 30 days after June 30.—Domestic 
and Foreign Corporations. 

Quarterly Gross Income Tax Returns and Payments due 
on or before July 15 and October 15.—Domestic and Foreign 
Corporations. 

Ilowa—Annual Report due between July 1 and August 1.—Domestic 
and Foreign Corporations. 

Statement of Capital and Property Inerease due at the time 
of filing the Annual Report in July.—Foreign Corporations. 

Report of Transfers of Stock due on or before July 1.— 
Domestic Corporations. 
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Iowa—(Continued) 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign 
Corporations. 

Kentucky—List of Resident Stockholders and Bondholders due on 
or before August 1—Domestic and Foreign Corporations. 

Report of Unclaimed Dividends, Stocks, Moneys, Credits, 
etc., due on or before September 1.—Domestic and Foreign 
Corporations. 

Loutstana—Franchise Tax Report and Tax due on or before October 1. 
—Domestic and Foreign Corporations. 

Matne—Annual Franchise Tax due September 1; delinquent one month 
later—Domestic Corporations. 

MarYLanD—Annual Franchise Tax due on or before August 1.— 
Domestic and Foreign Corporations. 

Massacuusetts—Second Instalment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 

Micuican—Annual Report and Franchise Tax due during July and 
August.—Domestic and Foreign Corporations. 

Report of Unclaimed Moneys, Sccurities, Credits, etc., due 
on or before June 30.—Domestic and Forcign Corporations. 

MississipPi—Annual Report and Fee to Factory Inspector due in July. 
—Domestic and Foreign Corporations employing 5 or more 
persons in Mississippi. 

Annual Franchise Tax Report and Tax due on or before 
July 15.—Domestic and Forcign Corporations. 

Missouri—Annual Statement, Registration and Anti-Trust Affidavit 
due during July—Domestic and Foreign Corporations. 

Montana—Annual License Tax Based on net income due on or 
before June 15.—Domestic and Forcign Corporations. 

Nespraska—Annual Report and Fee due on or before July 1.—Domestic 
Corporations. 

Annual Report and Fee due during July.—Foreign Corpo- 
rations. 

Nevapa—Annual List of Officers and Designation and Acceptance 
of Resident Agent due on or before July 1—Domestic and 
Foreign Corporations. 

New Jersey—Franchise Tax Return and Tax due on or before 
August 15.—Foreign Corporations. 

Norta Carotrna—Annual Franchise Tax Report and Tax due on or 
before July 31.—Domestic and Forcign Corporations. 

NortH Daxota—Corporation Report due during July— Domestic Cor- 
porations. 

Quarterly Retail Sales Tax Returns and Payments due on 
or before July 20 and October 20.—Domestic and Foreign 
Corporations. 

Ox1o—Annual Franchise Tax due on or before July 15.—Domestic 
and Foreign Corporations. 

Retail Sales Tax Returns and Vendors’ Excise Tax due on 
or before July 31.—Domestic and Foreign Corporations. 
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OxLtanoma—Annual Capital Stock Affidavit due between July 1 and 
August 1.—Foreign Corporations. 

Annual License Tax Report and Tax due on or before 
August 31.—Domestic and Foreign Corporations. 

Orecon—Annual Report due during June.——Domestic and Foreign 
Corporations. 

Annual License Fee due within 30 days after July 15.— 
Domestic Corporations. 

Annual License Fee due between July 1 and August 15.— 
Foreign Corporations. 

Ruope IsLtanD—Corporate Excess Tax due July 1; delinquent after 
July 15.—Domestic and Foreign Corporations. 

Semi-Annual Report to Department of Labor due in 
October and April.—Domestic and Foreign Corporations employ- 
ing five or more persons in Rhode Island. 

TENNESSEE—Annual Privilege (Franchise) Tax Return and Payment, 
Annual Report and Fee and Excise Tax Report and Tax due 
on or before July 1—Domestic and Foreign Corporations. 

Report of Dividends paid to residents due on or before 
July 1—Domestic and Foreign Corporations. 

Unttep States—Second and Third Instalments of Income Tax due 
June 15 and September 15, respectively —Domestic Corpora- 
tions and [oreign Corporations having offices or places of busi- 
ness in the United States. 

Capital Stock Tax Return and Payment due on or before 
July 31—Domestic and Foreign Corporations. 

Utan—Annual Report to the Industrial Commission due in July.— 
Domestic and Foreign Corporations employing 3 or more 
persons in Utah. 

WasHINGTON—License Fee due on or before July 1.—Domestic and 
Foreign Corporations. 

West Vircinta—License Tax Statement due on or before July 1.— 
Domestic Corporations. 

Annual License Tax due on or before July 1—Domestic 
and Foreign Corporations. 

Fee to State Auditor as Attorney in Fact due on or before 
July 1.—Foreign Corporations and those Domestic Corpora- 
tions whose principal places of business or chief works are 
located in other states. 

Quarterly Gross Sales Tax Returns and Payments due on 
or before July .30 and October 30.—Domestic and Foreign 
Corporations. 

Wisconstn—Second instalment of Income Tax due on or before 
August 1.—Domestic and Foreign Corporations. 

Wyominc—Annual Statement and License Tax due on or before 
July 1—Domestic and Foreign Corporations. 


QO 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 


informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 


184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “‘doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 


of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business em- 
ployes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 
opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 


decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments. 





The Corporation Journal 


The Tax Research Foundation 
announces 


New Eighth Edition 


TAX SYSTEMS 


A Year Book of Legislative and Statistical Information 
Including all the States of the United States 


Here in large scale charts and tables, are essential 
data for the federal government, each of the 48 states, the 
U. S. territories, and Canada. In addition, selected rev- 
enue statistics are set forth for some 63 foreign countries. 


Charts cover federal, state, and local tax revenues, 
growth of debts and expenditures, political systems, budget 
systems, revenue yields, economic data, etc. 


Prepared under the sponsorship of the New York Tax 
Commission with the collaboration of leading tax authori- 
ties in this country and abroad, and published for The 
Tax Research Foundation by Commerce Clearing House, 
Inc., 214 N. Michigan Avenue, Chicago, Illinois. 


Over 250 charts and tables 
408 pages, 12x15, fabrikoid bound 
price, $8.75 per copy 


Commerce Clearing House, Inc. 
214 N. Michigan Ave., Chicago 


Send us a copy of TAX SYSTEMS, New Eighth Edition, 408 pages, 12x15 inches, 
fabrikoid binding, price $8.75. Returnable in 15 days for full credit, if we wish. 


Name 
Attention 


Add 7’ sini 
Se 62F /005329 
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an 48 years after... 


C T services to lawyers in the incorporation and qualifica- 
tion of business corporations and their statutory repre- 
sentation were born simultaneously with the birth of that 
great movement toward incorporation that marked the 
eighteen-nineties. They and the practice of modern cor- 
poration law grew up together. Today their form is that 
into which forty-eight years of use by lawyers has molded 
them—the form found most useful to those lawyer-users. 
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When an attorney has the 
papers ready for the incorpora- 
tion of a company in any state 
outside his own, or for its quali- 
fication as a foreign corporation 
in any state, The Corporation 
Trust Company, C T Corpora- 
tion System or associated com- 
pany will take them at that 
point and under the attorney’s 
direction see that every clerical 
step necessary to effect incorpo- 
ration or qualification is speed- 
ily performed. 

If before organization the at- 
torney wishes to study the 
question of the best state for 
incorporation of his client’s par- 
ticular business, or the most 
suitable capital set-up, or the 
soundest purpose-clauses, or the 
most practicable provisions for 
management and control, we 
will bring him extracts (ob- 
tained from official sources) 
from the statutes of various 


states for comparison, or copies 
of charters, by-laws, etc., to 
study. 


If an attorney is uncertain as 
to the necessity of his client’s 
qualifying as a foreign cor- 
poration in any state, we will 
furnish him with official infor- 
mation and data on which to 
base his conclusions. 


After incorporation or qualifi- 
cation, The Corporation Trust 
Company, C T Corporation Sys- 
tem or associated company will 
provide through the attorney 
the registered office, or agent, 
as may be required in the state, 
notify the attorney of all state 
taxes and reports required, for- 
ward process according to his 
lirections, and furnish him with 
the Corporation Tax Service, 
State and Local, so he has the 
full text of the state’s tax laws 
always at hand. 
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